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There is not, it is true, a great deal of disagreement as to the scope of this 
remedy. It is clearly available to compel any court, board, or officer to per- 
form a ministerial act where there is no other adequate remedy. People v. 
Supervisors, 12 Barb. (N. Y.) 217; King William Justices v. Mundy, 2 Leigh. 
(Va.) 179; Mobile etc. Ry. Co. v. Wisdom, 5 Heisk. (Tenn.) 125; People 
ex rel. Township of LaGrange v. The State Treasurer, 24 Mich. 468; Moses 
on Mandamus, 68; High, Extraordinary Legal Remedies, Ed. 2, §24. Ele- 
mentary, too, is the rule that mandamus may be used to require a discretion- 
ary officer to act. Ex parte Morgan, 114 U. S. 174; Ex parte Mahone, 30 
Ala. 49; Lloyd v. Judge, 56 Mich. 236; People v. Barnes, 66 Cal. 594; Weeden 
v. Richmond, 9 R. I. 128. But it will in no case lie to control such discre- 
tion. State v. Herrald, 36 W. Va. 721 ; Marcum v. Ballot Commissioners, 42 
W. Va. 263; Raish v. Board of Education, 81 Cal. 542; People v. Knicker- 
bocker, 114 111. 539; Cicotie v. Wayne County, 59 Mich. 509. Whether this 
extraordinary remedy will be granted turns, then, largely upon the character 
of the act. And after all the great difficulty rests in the determination of the 
precise nature of the function in question. Thus in the case in hand though 
the writ was refused on the ground that these County Commissioners exer- 
cised discretion in levying the school taxes, there is a well reasoned opinion 
by Clark, C.J., to the effect that the functions of the Commissioners involved 
no discretion whatever. 

Master and Servant — Injuries to Third Persons. — The plaintiff was 
employed by a master stevedore, who, under contract with the defendant, 
was engaged in loading a ship with oil. The casks of oil were conveyed from 
defendant's dock into the hold of the ship where the plaintiff was at work, 
by means of a steam winch and drum operated by a winchman in the general 
employ of the defendant. The latter was paid a stated sum by the stevedore 
for the services of the winchman. The plaintiff was injured through the 
negligence of the winchman in lowering a draft of cases into the ship before 
receiving the proper signal from the agent of the stevedore. Held, that the 
winchman remained in the employ of the defendant for the purpose of fixing 
responsibility for the injury. Standard Oil Company v. Anderson, (1909), 29 
Sup. Ct. 252. 

"There is no such thing as negligence in the abstract ; negligence is simply 
neglect of some care which we are bound by law to exercise toward some- 
body." Thomas v. Quarternmine (1887) L. R. 18 Q. B. Div. 685, 694. It 
is not sufficient to establish liability simply to prove negligence; it must be 
shown that the negligent act was violative of some duty owing to the plain- 
tiff. Newark Electric Light & P. Co. v. Mason, 39 U. S. App. 416. Apropos 
of these principles, and to predicate a legal liability upon the necessary duty, 
the plaintiff sought to establish that the winchman was the servant of the 
defendant. The court, speaking through Mr. Justice Moody, so held. The 
test applied was as to under whose management the winchman worked and 
who had general control of his movements at the" time of the injury. A 
similar criterion has been established by other tribunals. Higgins v. Western 
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Union Tel. Co., 156 N. Y. 75, 66 Am. St. Rep. 537; Grace & H. Co. v. Probst, 
208 111. 147, 70 N. E. 12; Johnson v. Boston, 118 Mass. 114; TTwr Eton, 73 C. 
C. A. 467, 142 Fed. 367. As these cases show, and as the court in the principal 
case recognizes, there is a distinction which must be carefully drawn "between 
authoritative direction and control, and mere suggestion as to details or neces- 
sary cooperation, where the work furnished is part of a larger undertaking." 
While the question was largely one of fact the court in the principal case 
followed well-established authority in reaching the conclusions it did. 
Keiley v. The Allianca, 44 Fed. 97; McLauchlan v. Peveral S. Co., 33 Sc. I,. 
Rep. 634; Cliff e v. Pacific Mail S. S. Co., 81 Fed. 809; Sanford v. Standard 
Oil Co., 118 N. Y. 571, 16 Am. St. Rep. 787; The Victoria, 69 Fed. 160; The 
City of San Antonio, 75 C. C. A. 27, 143 Fed. 955. 

Master and Servant — Injuries to Third Persons — Duai, Relation — 
Proximate Cause. — A child 4^4 years old was carried by her mother into 
the seed room of an oil mill, the management and control of which was 
intrusted to the child's father. She was permitted to wander about over the 
seed room, and among the machinery, and as a result she suffered severe 
bodily injury. In an action by the infant by her next friend for injuries sus- 
tained, held, that the father being present as the representative of the com- 
pany, and in control of the seed room for and on behalf of the company, 
owed the child the duty of protecting her from danger; the parental 
duty was merely accentuated and defendant was liable for the injury. Poteet 
v. Blossom Oil & Cotton Co., (1909), — Tex. Civ App. — , 115 S. W. 289. 

This case is apparently one of first impression in this country. The doc- 
trine of imputing the negligence of the parent to the infant has been expressly 
denied in this jurisdiction. Railway v. Moore, 59 Tex. 64, 46 Am. Rep. 265; 
Railway v. Fletcher, 6 Tex. Civ. App. 736, 26 S. W. 446. Hence while recog- 
nizing this doctrine the appellee does not seek to invoke it, but contends that 
there being no affirmative or personal acts of negligence shown on the part 
of the company, the negligence of the parents in bringing the child to the 
premises and not looking after it, would be the sole proximate cause of the 
injury, thereby exonerating appellee from liability. The court, however, 
observed in rendering the decision that there is no valid reason why the 
doctrine of respondeat superior should not apply; adding that the corpora- 
tion was constructively present through its representative, and that a person 
may combine within himself a dual relation or capacity ; the responsibility of 
the particular principal for the agent's wrongful acts being on the ground 
that his acts or omissions are within the powers of his agency and the proxi- 
mate cause of the injury. Ferguson v. The Columbus & Rome Ry., 75 Ga. 
637, is a case similar to the principal case; the brother of the infant in this 
Georgia case was on duty in the father's stead at the time of the accident. 
The holding was to the effect that the fact of the little girl being sent to the 
defendant's yard by her mother, to carry breakfast to an older brother who 
was left there to protect the property of the company from depredation and 
injury, does not necessarily show that she was voluntarily placed in a situa- 



